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The D e p a r t m e n t  o f  L a b o r  recommended 
d e b a r m e n t  of a c o n t r a c t o r  u n d e r  t h e  
Davis -Bacon A c t  b e c a u s e  t h e  c o n t r a c t o r  
had f a i l e d  t o  p a y  i t s  e m p l o y e e s  t h e  
minimum wages r e q u i r e d  by  t h e  A c t  and  
had f a l s i f i e d  c e r t i f i e d  p a y r o l l  
records. Based o n  o u r  i n d e p e n d e n t  
r e v i e w  o f  t h e  record i n  t h i s  matter,  
w e  c o n c l u d e  t h a t  t h e  c o n t r a c t o r  
d i s r e g a r d e d  i t s  o b l i g a t i o n s  t o  i t s  
e m p l o y e e s  u n d e r  t h e  A c t .  T h e r e  was a 
s u b s t a n t i a l  v i o l a t i o n  o f  t h e  A c t  i n  
t h a t  nonpaymen t  o f  e m p l o y e e s  a n d  s u b s e -  
q u e n t  f a l s i f i c a t i o n  o f  records was 
i n t e n t i o n a l  . The c o n t r a c t o r  f u r t h e r  
d e m o n s t r a t e d  bad f a i t h  by r e f u s i n g  t o  
cooperate i n  t h e  c o m p l i a n c e  i n v e s t i g a -  
t i o n .  T h e r e f o r e ,  t h e  c o n t r a c t o r  w i l l  
be debarred u n d e r  t h e  A c t .  

The A s s i s t a n t  A d m i n i s t r a t o r ,  Employment  S t a n d a r d s  
A d m i n i s t r a t i o n ,  U n i t e d  S t a t e s  D e p a r t m e n t  o f  Labor ( D O L ) ,  
b y  l e t t e r  dated November 15 ,  1984 ,  recommended t h a t  C.E.S .  
E n g i n e e r i n g ,  I n c .  (C .E .S . )  a n d  Robert E. Lazar, i n d i v i d u a l l y  
and  as  P r e s i d e n t  of C.E.S., b e  placed on t h e  i n e l i g i b l e  
b i d d e r s  l i s t  f o r  v i o l a t i o n s  o f  t h e  Davis -Bacon A c t ,  
40 U.S.C. S S  2 7 6 a  to  276a-5  ( 1 9 8 2 ) ,  w h i c h  c o n s t i t u t e d  a 
d i s r ega rd  o f  o b l i g a t i o n s  t o  e m p l o y e e s  u n d e r  t h e  A c t .  
For  t h e  r e a s o n s  t h a t  f o l l o w ,  w e  c o n c u r  i n  DOL'S 
r e c o m m e n d a t i o n .  

FACTS 

C.E.S worked  as a c o n t r a c t o r  f o r  p a i n t i n g  a n d  r e f i n i s h -  
i n g  f loors  u n d e r  two c o n t r a c t s  w i t h  t h e  U n i t e d  S t a t e s  A i r  
F o r c e .  C o n t r a c t  Number F27604-83-COO09 ca l l ed  for work 
t o  be d o n e  o n  M i l i t a r y  F a m i l y  H o u s i n g  a t  P e a s e  A i r  F o r c e  
B a s e ,  N e w  H a m p s h i r e .  The  o t h e r  c o n t r a c t ,  Number 
F27604-83-C0015, called f o r  work to  be d o n e  o n  t h e  Base 
O f f i c e  B u i l d i n g s ,  a l so  a t  P e a s e  A i r  Base. B o t h  c o n t r a c t s  
were e x p l i c i t l y  s u b j e c t  to  t h e  Dav i s -Bacon  A c t  r e q u i r e m e n t  
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t h a t  c e r t a i n  minimum wages  b e  p a i d .  The wage r a t e  d e t e r -  
m i n a t i o n s  a p p l i c a b l e  were N u m b e r s  83-NH-4 and  NH-83-3011. 
T h e s e  d e t e r m i n a t i o n s  r e q u i r e d  t h a t  p a i n t e r s  w o r k i n g  o n  
M i l i t a r y  F a m i l y  Hous ing  r e c e i v e  a t  l e a s t  $6.16 a n  h o u r ,  
w h i l e  t h o s e  w o r k i n g  o n  Base O f f i c e  B u i l d i n g s  were required 
t o  be paid a t  l e a s t  $12 .10  a n  h o u r .  As a means  o f  
m o n i t o r i n g  c o m p l i a n c e  w i t h  t h e  minimum wage p r o v i s i o n s ,  and  
p u r s u a n t  t o  29 C . F . R .  S 5 . 5 ( a ) ( 3 ) ( i i )  ( 1 9 8 4 ) ,  C.E.S. was 
r e q u i r e d  t o  s u b m i t  p a y r o l l  records c e r t i f i e d  t o  be correct 
a n d  complete. 

DOL f o u n d ,  a s  a resu l t  of  a n  i n v e s t i g a t i o n ,  t h a t  about 
30 e m p l o y e e s  o f  C .E .S .  who had  worked  o n  t h e  Pease A i r  Force 
Base c o n t r a c t s  were n o t  paid t h e  minimum wages r e q u i r e d  by 
t h e  a p p l i c a b l e  p r e v a i l i n g  wage r a t e  d e t e r m i n a t i o n s ,  
N i n e  p a i n t e r s  o n  t h e  Base O f f i c e  B u i l d i n g  c o n t r a c t  were 
pa id  t h e  lower M i l i t a r y  F a m i l y  H o u s i n g  c o n t r a c t  r a t e  o f  
$6.16 a n  h o u r .  F i v e  p a i n t e r s  o n  t h e  M i l i t a r y  F a m i l y  Hous ing  
c o n t r a c t  were n o t  pa id  f o r  a l l  of t h e  h o u r s  t h e y  worked. 
A t  l e a s t  16  u n d e r p a i d  e m p l o y e e s  were pa id  w i t h  c h e c k s  wh ich  
were n o n n e g o t i a b l e  due  t o  i n s u f f i c i e n t  f u n d s .  A d d i t i o n a l l y ,  
DOL f o u n d  t h a t  p a y r o l l s  c e r t i f i e d  by  M r .  Lazar,  P r e s i d e n t  
of C . E . S . ,  d i d  n o t  a c c u r a t e l y  r e f l e c t  t h e  number o f  h o u r s  
worked or t h e  r a t e s  p a i d .  The f a i l u r e  of C.E.S .  to  
s e g r e g a t e  t h e  p a y r o l l s  by  c o n t r a c t  compounded t h e s e  
i n a c c u r a c i e s .  Mr. L a z a r ,  when c o n f r o n t e d  w i t h  these  a l l e g a -  
t i o n s  i n  t h e  c o u r s e  o f  t h e  i n v e s t i g a t i o n ,  v e h e m e n t l y  d e n i e d  
t h e m  and d i d  n o t  cooperate w i t h  t h e  c o a p l i a n c e  o f f i c e r  i n  
order t o  remedy  t h e  a p p a r e n t  i n c o n s i s t e n c i e s  b e t w e e n  t h e  
a l l e g a t i o n s  i n  t h e  record a n d  h i s  d e n i a l .  

By c e r t i f i e d  l e t t e r  o f  J u l y  1 1 ,  1 9 8 4 ,  DOL n o t i f i e d  
C .E .S .  a n d  Mr. Lazar o f  t h e  a p p a r e n t  v i o l a t i o n s  and  o f  t h e  
p o s s i b i l i t y  o f  d e b a r m e n t .  I n  t h a t  same l e t t e r  C . E . S .  was 
o f f e r e d  a n  o p p o r t u n i t y  f o r  a h e a r i n g  b e f o r e  a n  a d m i n i s t r a -  
t i v e  law j u d g e ,  i n  a c c o r d a n c e  w i t h  29 C.F.R. S 5 . 1 2 ( b )  
( 1 9 8 4 ) ,  t o  d e t e r m i n e  w h e t h e r  d e b a r m e n t  a c t i o n  s h o u l d  be 
t a k e n  u n d e r  t h e  Davis -Bacon A c t .  The  DOL has  reported to  
u s  t h a t  t h e i r  l e t te r  was r e c e i v e d  b u t  n o  h e a r i n g  h a s  been  
requested. The DOL h a s  t h e r e f o r e  r e e x a m i n e d  t h e  record and  
f o u n d  t h a t  C.E.S. v i o l a t e d  t h e  Davis -Bacon A c t  and  t h a t  no 
c i r c u m s t a n c e s  weigh a g a i n s t  d e b a r m e n t  of t h e  c o n t r a c t o r  a n d  
i t s  p r e s i d e n t .  

DISCUSSION 

The Dav i s -Bacon  A c t  p r o v i d e s  t h a t  t h e  Comptroller 
G e n e r a l  i s  t o  debar  p e r s o n s  or f i r m s  whom h e  f i n d s  h a v e  
disregarded t h e i r  o b l i g a t i o n s  t o  e m p l o y e e s  u n d e r  t h e  A c t .  
40 U.S.C. S 276a-2 ( 1 9 8 2 ) .  I n  C i r c u l a r  Letter B-3368, 
March 1 9 ,  1 9 5 7 ,  w e  d i s t i n g u i s h e d  b e t w e e n  " t e c h n i c a l  

- 2 -  



8-2 18740 

violations" and "substantial violations" of the Davis-Bacon 
Act. A technical violation results from inadvertence or 
legitimate disagreement concerning employee classification 
under the prevailing wage provisions. Substantial viola- 
tions, on the other hand, are intentional and characterized 
by bad faith or gross carelessness in fulfilling Davis-Bacon 
Act obligations to employees. A violation that is 
"substantial" is grounds for debarment. Failure to pay the 
minimum wages required by the Act, coupled with the falsifi- 
cation of certified payroll records, is a substantial viola- 
tion of Davis-Bacon Act obligations and a basis for debar- 
ment. See, e.g., Danham Roofing Co., Inc., 8-217705, 
July 24, 1985. Even absent an intentional violation, gross - 

carelessness on the part of an employer in fulfilling 
Davis-Bacon Act obligations may be a substantial violation. 
Family Construction Company, B-217330, June 7, 1985, 
64 Comp. Gen. . Furthermore, the failure of the 
contractor to cooperate in the compliance investigation is 
an indication of bad faith. R-217330, supra. 

While Mr. Lazar denied the alleged violations of the 
Davis-Bacon Act by C.E.S., evidence in the record points to 
both blatant underpayment of employees and a complicated, 
systematic falsification of certified payrolls to conceal 
underpayments of hourly wages and to avoid overtime 
payments. Employees' statements and check stubs support 
the allegations of underpayments, nonpayment, and payment 
with nonnegotiable checks. Finally, Mr. Lazar's refusal to 
cooperate with the compliance officer in the course of the 
investigation demonstrates bad faith in C.E.S.'s failure to 
comply with the Act. 

CONCLUSION 

Based on our independent review of the record in this 
matter, we conclude that C.E.S. Engineering, Inc. 
disregarded its obligations to its employees under the 
Davis-Bacon Act. There was a substantial violation of the 
Davis-Bacon Act in that the underpayment of employees was 
intentional as demonstrated by C.E.S.'s bad faith in the 
falsification of payrolls certified by Mr. Lazar and in 
his refusal to cooperate in the compliance investigation. 

Therefore, the names of C.E.S. Engineering, Inc. and 
of Robert E. Lazar, individually, and as President of 
C.E.S., will be included on a list of ineligible bidders 
to be distributed to all departments of the Government. 
Pursuant to statutory direction at 40 U.S.C. S276a-2 (1982) 
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n o  c o n t r a c t  s h a l l  be awarded to t h e m  or t o  a n y  f i r m ,  
c o r p o r a t i o n ,  p a r t n e r s h i p ,  or a s s o c i a t i o n  i n  w h i c h  t h e y ,  or  a n y  
of t h e m ,  h a v e  a n  i n t e r e s t  u n t i l  3 y e a r s  have e lapsed from t h e  
da t e  of t h e  p u b l i c a t i o n  o f  s u c h  l i s t .  

F i n a l l y ,  w e  f i n d  n o  r e a s o n  t o  object to  t h e  p a y m e n t  o f  
t h e  w o r k e r s  i n v o l v e d .  A c c o r d i n g l y ,  a p p l i c a t i o n  of t h i s  
d e c i s i o n  w i l l  be f u r t h e r  effected b y  d i r e c t i n g  o u r  C l a i m s  
G r o u p  t o  d i s b u r s e  t h e  f u n d s  o n  depos i t  w i t h  o u r  O f f i c e  i n  
a c c o r d a n c e  w i t h  e s t a b l i s h e d  p r o c e d u r e s .  

H e n r y  R. Wtay  
Associate G e n e r a l  C o u n s e l  
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